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WHITHEAD vs. KEYES. 471 

In the Massachusetts Supreme Judicial Court — Jan. Term, 1862. 
Whithead vs. Keyes. 

No exception lies to the decision of a judge of the superior court upon the question 
whether a deposition which has been read in evidence in a trial shall be 
delivered to the jury when they retire to consider of their verdict. 

In an action against a sheriff for an escape suffered by his deputy, the return of a 
rescue upon the writ is not conclusive evidence in favor of the defendant. 

An officer is not bound to call for aid in the service of mesne process, and is not 
liable for an escape that might have been prevented by his calling for aid. 

An officer is bound to use all reasonable and proper personal exertions to secure a 
person for whose arrest he has a writ ; and if, in the opinion of the jury, he has 
not done so, he may be held liable for an escape, although he used all such 
exertions as he deemed necessary at the time. 

An officer effects an arrest by laying his hand upon a person whom he has 
authority to arrest, for the purpose of arresting him, although he may not suc- 
ceed in stopping or holding him. 

Tort against the sheriff of Middlesex county, for the default 
of his deputy. 

The facts which appeared at the second trial in the superior 
court were substantially the same as those which appeared at 
the first trial, reported in 1 Allen, 350. The objection heretofore 
taken, that the present action could not be maintained, because 
the plaintiff did not enter his action against Stoddard, the defend- 
ant in the original writ, was renewed ; but Putnam, J., overruled 
it. The deputy returned a rescue upon the writ, and the defend- 
ant contended that this return was conclusive, but the judge ruled 
that it was not conclusive, but was evidence for the consideration 
of the jury. 

The judge also ruled, against the defendant's objections, that 
certain depositions which had been read in evidence by the defend- 
ant should not be delivered to the jury when they retired to con- 
sider of their verdict. 

The defendant requested the court to instruct the jury that the 
officer, although he might call for aid in arresting Stoddard, the 
defendant in the writ, was not bound to do so. The judge declined 
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so to rule, and instructed the jury that the officer had the power 
to call for aid, and it was for them to determine whether, under 
the peculiar circumstances of the case, he ought not to have done 
so, and whether if he had done so he could have succeeded in 
detaining Stoddard, and whether or not it showed negligence in 
not calling for aid. 

The defendant also requested the court to instruct the jury that 
he would not he liable for an escape provided the officer used all 
such reasonable and proper exertions as he deemed necessary to 
secure Stoddard. The judge declined so to rule, and instructed 
the jury that the defendant would not be liable provided the deputy 
used all such exertions as they should consider reasonable and 
proper under all the circumstances of the case. 

The defendant also requested the court to instruct the jury that 
if the hold taken of Stoddard by the officer was only for an instant, 
and Stoddard broke away from that hold by superior force, or was 
rescued therefrom by the interference of others, this would be a 
sufficient retaking by the officer to allow him to return a rescue. 
The judge declined so to rule, and instructed the jury that to enable 
the defendant to set up a re-arrest of Stoddard by the officer, the 
hold by the officer would not be sufficient unless Stoddard was held 
and stopped, or the officer had such a hold of him that it was in 
his power to stop him. 

The jury returned a verdict for the plaintiff, and the defendant 
alleged exceptions. 

D. 8. Richardson and S. A. Brown, for the defendant. 

T. S. Sweetser and A. F. L. JVorris, for the plaintiff. 

Metcalf, J. — 1. When this case was formerly before the court, 
(1 Allen, 350), we decided that the averment, in the declaration, 
that the writ against Stoddard was returnable to the Court of Com- 
mon Pleas, " as by the record of the same writ, in the same court 
remaining, more fully appears," was supported by proof that the 
writ was returned to the clerk's office and placed in the files of 
non-entries. So the reporter understood and stated the decision, 
as he was authorized by the fact that the point was argued, with 
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other points, and that the court granted a new trial "upon a single 
ground," namely, an erroneous instruction given to the jury as to 
the defendant's liability for an escape ; thereby, by necessary im- 
plication, overruling the exception which is now brought again 
before the court. A writ, when returned, is matter of record. 
1 Stark Ev. (4th Amer. ed.) 285. Powell on Ev. 293. 1 Greenl. 
Ev. § 521. 

2. It is not a matter of right that depositions used in the trial 
of a cause shall be delivered to the jury, on their retiring to con- 
sider of their verdict. It is matter of discretion, the exercise of 
which by a judge is not a legal ground of exception. See Graham 
on New Trials, 80 ; Spence v. Spence, 4 Watts, 168 ; Alexander 
v. Jameson, 5 Binn. 238. 

3. We are of opinion that the judge correctly ruled that the 
return of Thomas, on the writ against Stoddard, was not conclusive 
in this action against the defendant for an escape. The defendant 
relies on the position, often found in the books, that an officer's 
return cannot be contradicted by parties and privies, except in an 
action against him for a false return. But we cannot see, on prin- 
ciple, any more reason why his return should be conclusive in this 
action for an escape — which assumes that the return was false — 
than in an action directly charging him with a false return. If his 
return be true, he may prove it to be so, as well in this action as 
in the other. His return is prima facie evidence of a rescue, and 
the burden is on the plaintiff to prove it false, as well in this action 
as in the other. And not one of the numerous books cited by 
the defendant's counsel, nor any case in any English book, shows 
that an officer's return of a rescue has ever been decided to be con- 
clusive evidence in his favor in an action brought against him for 
an escape. On the contrary, there are recent English authorities 
which show that it is not conclusive. It was so decided by Hol- 
royd, J., in Adey vs. Bridges, 2 Stark. R. 189. In Jackson vs. 
Sill, 10 Ad. & El. 492, Patteson, J., denied that a return was 
conclusive in all cases except in an action for a false return, and 
said : " The case cited from the Year Book" (5 Edw. IV. 1) "is 
strong to show that a return is conclusive only in the particular 
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cause in 'which it is made; and there is no authority the other 
way." See also Vin. Ab. Return, 0. 25; 1 Saund. PI. & Ev. 
(2d ed.) 1074; Atkinson's Sheriff Law, 247, 248. Watson's 
Sheriff, 72. 3 Phil. Ev. (4th Amer. ed.) 701. 1 Taylor on Ev. 
702, 703. 

If there are any decisions in this country which support the 
defendant's exception to the ruling on this point, we cannot follow 
them. We adopt the views of the Supreme Court of Vermont, in 
the case of Barrett vs. Cop eland, 18 Verm. 67, which cannot be 
distinguished, in principle, from the case before us. That was an 
action for an assault and battery and false imprisonment at B. The 
defendant pleaded, in justification, that he was a constable of the 
town of M. ; that he arrested the plaintiff at M. on an execution ; 
that the plaintiff escaped, and that he pursued and recaptured him 
in the town of B. and conveyed him to M. on the way to prison. 
On the trial in the county court, the defendant gave in evidence 
the execution and his return thereon, in which he set forth an 
arrest of the plaintiff at M. as averred in the plea. The plaintiff 
offered evidence to contradict the return, but it was excluded, and 
the defendant obtained a verdict, on which judgment was rendered. 
The supreme court reversed that judgment. " The question," said 
Royce, J., "now presented is, whether the official return of a 
public officer is conclusive evidence in favor of such officer, in the 
prosecution or defence of a collateral action. We find it laid down 
as undoubted law, that such a return is admissible evidence in the 
officer's favor ; as also to affect the rights of third persons. But 
these authorities uniformly assert, that when offered for such a 
purpose, it is but prima facie evidence. Its admissibility is put 
upon the ground of the general credit due to the return of such 
an officer, in cases where it is his duty to make a return. But, 
upon principle, it should be subject to contradiction by third per- 
sons, because they are neither parties nor privies to the transaction, 
and because they would not, according to any precedent with 
which I am acquainted, be entitled to a remedy against the officer 
for a false return. It should also be open to contradiction colla- 
terally, even by a party to the process. We are therefore of 
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opinion that the plaintiff 1 was entitled to go into evidence to dis- 
prove the alleged arrest at M. And for the rejection of the evi- 
dence, offered for that purpose, the judgment of the county court 
must be reversed." See also Francis vs. Wood, 28 Maine, 69. 

4. But we are of opinion that the jury were wrongly instructed 
that they were to determine whether Thomas ought not, under the 
particular circumstances of the case, to have called for aid in 
arresting Stoddard, and whether, if he had done so, he would not 
have secured him, and whether his omission to call for aid showed 
negligence on his part. Though an officer has authority, yet he 
is not bound, to call for aid in the service of mesne process, and is 
not liable for an escape that might have been prevented by his 
calling for aid, if the party arrested by him rescues himself or is 
rescued by others. May vs. Proby, 3 Bulst. 200, 1 Kol. R. 388, 
440, and Cro. Jac. 419. Watson's Sheriff, 60. Grriffin vs. Brown, 
2 Pick. 304, 310. Buckminster vs. Applebee, 8 N. H. 547. Sut- 
ton vs. Allison, 2 Jones Law R. (N. C.) 341. 

5. We are of opinion that, as to all things except the duty of 
Thomas to call for aid in the service of the process in his hands, 
the jury were rightly instructed that it was for them to decide 
whether Thomas used all reasonable and proper exertions to secure 
Stoddard, and that this question was not to be decided by the 
opinion and judgment of Thomas, at the time. But, for the reason 
already given, the instruction was erroneous, so far as it left the 
jury at liberty to decide whether Thomas, by not calling for aid, 
omitted a necessary and proper exertion to secure Stoddard. 

6. We are also of opinion that the jury were wrongly instructed 
that to enable the defendant to set up a re-arrest of the debtor 
(Stoddard) by the officer (Thomas) the hold of the debtor by the 
officer would not be sufficient, unless the debtor was held and 
stopped, or the officer had such a hold of him, that it was in his 
power to stop him. 

There cannot be either an escape or a rescue of a person, unless 
he is first arrested. If an arrest is prevented by a party's avoid- 
ance or resistance of an officer, or by the interference of others, 
the party does not escape, and the officer is not liable in an 
action for an escape, but is liable, if at all, in an action for negli- 
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gence in not making an arrest when he might and ought. And 
the law is the same in regard to a rescue. An officer cannot 
legally return a rescue of a party whom he had not arrested. 
Such a return would be false. We have therefore, in deciding 
on this last instruction given to the jury, to consider the question 
— what constitutes an arrest? And our opinion is, that an officer 
effects an arrest of a person whom he has authority to arrest, by 
laying his hand on him for the purpose of arresting him, though 
he may not succeed in stopping and holding him. 1 Hale P. C. 
459. G-enner vs. Sparks, 6 Mod. 173, and 1 Salk. 79. Sheriff 
of Hampshire vs. Godfrey, 7 Mod. (Leach's ed.) 289. Williams vs. 
Jones, Rep. Temp. Hardw. 301. Bui. K P. 62. Watson's Sheriff, 
90. United States vs. Benner, Bald. 239. And we need not ex- 
press an opinion as to what else will or will not amount to an 
arrest. We think that the instruction, prayed for on this point, 
by the defendant, should have been granted, and that the excep- 
tion taken to the instruction that was given must be sustained. 

New trial granted. 



1. The law of arrest, which seems sim- 
ple, has been, first and last, a good deal 
debated, and the decisions upon the sub- 
ject are not altogether harmonious. In re- 
gard to the first point decided by this case, 
there seems no good ground of question. 
To hold the return of the officer prima 
facie evidence of the truth of the facts 
contained therein, is nothing more than 
giving him the advantage of that pre- 
sumption which every public officer is 
entitled to claim in his favor, that he has 
performed his duty, until the contrary 
is shown. And to ask any further im- 
munity, as that his return shall be held 
conclusive between the parties, would 
lead practically to the absurdity, that an 
efficer could not be made liable even for 
a false return, which is carrying the mat- 
ter further than has ever been done, so 
far as we know. The return of an officer 
has been held conclusive of the facts 
stated therein, so far as the particular 
action is concerned, in many of the Ame- 



rican states, and not liable to be contra- 
dicted by a plea in abatement. But 
this is a rule of convenience merely, and 
tolerable only upon the ground that the 
officer is liable to either party for all 
damages sustained in consequence of 
any false return made by him, by an 
action founded directly upon the mal- 
feasance. 

2. In regard to the re-arrest, the case 
is quite susceptible of the view taken in 
Cooper vs. Adams, 2 Blackf. 294, " that 
the arresting of a prisoner and the retak- 
ing him on fresh pursuit, after an escape, 
make but one effective arrest." But, in 
considering the recaption it is certain 
nothing more is required than what was 
necessary to constitute an arrest in the 
first instance. And this consists chiefly 
in having the proper authority, and in 
properly asserting it, when the prisoner 
is within the power of the officer. After 
this the defendant is bound to submit, 
and if he will not, but forcibly break 
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away, it is one form of rescue, and may 
be so returned. 

As is said by Holt, Gh. J., in At- 
wood vs. Burr, 7 Mod. 3, 8, "If a window 
be open and a bailiff put in his hand 
and touches one for whom he has a war- 
rant, he is thereby his prisoner." But 
if the person is never in the power of the 
officer, it is not an arrest, even if he 
touch him, as he might do, when not in 
a situation to control his movements. 
As if he said to one on horseback or in 
a coach, "You are my prisoner," and 
even touch some part of his person, if 
he nevertheless drive off, it is no arrest, 
for he was not in his power. But if the 
person thus approached do submit him- 
self to the power of the officer, it is a 
good arrest. Horner vs. Battyn, 12 Geo. 
2 ; B. N. P. 62 ; 1 Ventris, 306. 

But it is certainly not regarded as 
requisite, at the present day, that the 
officer should touch the person to consti- 
tute an arrest, as asserted in Genner vs. 
Sparkes, 1 Salk. R. 79 ; S. C. 6 Mod. 173. 
This doctrine is reiterated by Wood- 
bcet, J., in Huntington vs. Blaidsell, 2 
New H. R. 318, as still being sound 
law. But this view is abandoned in most 
of the modern cases. United States vs. 
Benner, 1 Bald. R. 234 ; Gold vs. Bis- 
sell, 1 Wend. R. 215. Some such view 
as this seems to be upheld in Hollister vs. 
Goodale, 8 Conn. E. 332, but that case 
is denied to be law even in regard to 
the attachment of personal property. 
Lyon vs. Rood, 12 Vt. R. 233, and cases 
cited ; and it is certain no such rule 
could be maintained, either in regard 
to the arrest of the person or the attach- 
ment of personal property. 

In the important and leading case of 
Blatch vs. Archer, 1 Cowp. E. 63, it was 
held that a mere servant of the bailiff 
might make a good arrest, although 
thirty rods away from the bailiff and 
not within the view of such officer. But 



both the officer and his assistant must 
be then occupied in the purpose and 
pursuit of such arrest. It will not do 
for a stranger, or the party even, to taie 
a person and carry him by force, where 
the officer can be found. Hall vs. Roche 
8 T. R. 187; Wilson vs. Gary, 6 Mod 
211. 

The cases which have questioned the 
legality of an arrest, where the party 
was put under no physical restraint, but, 
upon being informed that the officer had 
a capias, submitted to his control, are 
certainly not defensible. Arrowsmith 
vs. Be Mesurier, 5 B. & P. 211. It is 
true, no doubt, that if the person resist, 
and is never in the power of the officer, 
that is, where, if he had strength, he 
might have controlled him, it will not 
constitute an arrest. As when the per- 
son, on being informed that the officer 
had process against him, snatched up a 
pitchfork and kept off the officer, threat- 
ening to kill him if he came nearer, and 
thus retreated into his house, and shut 
the door against the officer, it was held 
no good arrest. Genner vs. Sparks, 6 
Mod. R. 173. But, as is said by Lord 
Hardwicke, in Williams vs. Jones, Cas. 
temp. Hardw. 201, 2 Str. 1049, "If a 
bailiff comes into a room and tells the 
defendant he arrests him, and shuts the 
door upon him, there is an arrest, for 
he is in custody of the officer." And 
the same is equally true if he is near 
enough to the person to lay his hand 
upon him and inform, or in any way 
give him to understand that he has pro- 
cess and arrests him. It thereby be- 
comes the duty of such person to submit 
to his authority ; and his forcibly going 
at large is a rescue of himself, and, as 
such, punishable by indictment. Sir 
James Wingfield's Case, Cro. Car. 251, 
who was fined £500, and his abettors 
£200, £180, and 500 marks each, for 
such an offence. 
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There can be no question that, in a 
case like the present, it was the duty of 
the person arrested to submit to the 
control of the officer, even if nothing had 
occurred before he took him by the wrist 
in entering the cars. And his forcibly 
breaking away from him and escaping 
from the cars, was an obvious rescue of 
himself, and properly returned as such. 
The only doubt which can be fairly 
raised in regard to the case, in our 
view, is, whether the officer, having such 
abundant opportunity to call to his aid 
the bystanders, who, by express statute, 
are required to assist in the arrest, he 
should not have done so. 

From the opinion of the judges of the 
Court of Common Pleas, in Howden vs. 
Standish, 6 Com. B. R. 504, it is evident 
that the early cases, such as May vs. Pro- 
by, Cro. Jac. 419, 3 Bulstr. 198, 1 Roll. R. 
388, and Crompton vs. Ward, 1 Strange, 
429, wherein it is held, that if an officer 
arrest a person upon mesne process, 
and he rescue himself,' or his friends 
rescue him, the officer is excused, are 
understood to have had reference to 
such cases as the officer might be called 
upon to act in suddenly, and where he 
could not readily have obtained aid. 
This is the reason urged in the English 
books, and in these early cases. The 
distinction which has so long obtained 
upon this point, between mesne and 
final process, making the officer liable 
in the former and not in the latter, is 
founded upon this presumption. 

In the case of Howden vs. Standish, 
supra, Rolfe, B., who presided at the 
trial, instructed the jury that when, as 
in the present case, the officer was called 
upon to execute mesne process of capias, 
under circumstances likely to provoke 
resistance on the part of the defendant 
and his friends, it was his duty " to be 
provided with a force sufficient to over- 
come any degree of resistance that might 



be offered to the execution of the process, 
and that, if necessary, it was his duty to 
call upon the posse comitates to assist him 
in the theatre." That was a case where 
the officer had process against an actor, 
whom the company had conspired to 
defend against the arrest. The defend- 
ant while upon the stage was pointed out 
to the officer, but he did not attempt to 
arrest him. The full bench evidently 
concurred with the opinion of Baron 
Rolfe, but the case turned upon a point 
in the pleadings. 

In delivering the opinion of the full 
court, Coltman, J., said, "The question 
here is, whether he (the officer) is not 
bound to provide such a force as will 
enable him to effect a caption in spite 
of every such resistance as he has reason 
to anticipate ;" and after citing the early 
cases, and commenting upon Crompton 
vs. Ward, concludes: "The reasoning 
of this case seems to establish the prin- 
ciple laid down by the learned judge 
[Baron Rolfe], that the sheriff is bound 
to provide such a force as will enable 
him to effect his caption, in spite of any 
resistance which he has reason to antici- 
pate." And this is the case of mesne 
process. 

The judge then goes on to argue, that 
allowing the sheriff to return a rescue on 
mesne process is " an exceptional case, 
being matter of indulgence to the sheriff, 
who cannot always have the posse comi- 
tatus with him, in consequence of the pos- 
sibility that he may be taken unawares 
and called upon to execute the writ when 
he has no sufficient force ;" and, as the 
learned judge argues, all the cases show 
that this indulgence to the sheriff "ought 
not to be extended," and that he is bound 
to provide against " a resistance which 
he had reason to anticipate, and with 
reference to which he was not taken una- 
wares." It seems to us that the reason- 
ing of this case, which is the latest de- 
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termination of the English courts in perhaps, gone this length ; and in favor 
regard to the point, so far as we have of officers we certainly should be con- 
been able to find, might have led to the tent to allow all indulgence consistent 
conclusion that, when the officer has at with good faith, and the decision tabes, 
his command all the assistance he could perhaps, the safer view upon this point, 
desire or possibly need, he was at least, and clearly so upon the main point in- 
as a careful and considerate officer, re- volved. The case is one of considerable 
solved to execute the process effectually, interest to the profession, 
bound to command such assistance as was I. F. R. 
at his disposal. But the cases have not, 



In the Supreme Court of Pennsylvania, Eastern District, Phila- 
delphia, March, 1862. 

JOHN C. CLARK VS. JOHN 1. MARTIN. 

H. being the owner of two city lots, one a corner property, and the other adjoining 
it, granted and conveyed the corner lot to D. and R. in fee ; reserving a per- 
petual ground rent, upon the express condition that the grantees, their heirs and 
assigns, should not erect any building upon the back part of the lot higher than 
ten feet. H. at the time, and for some years afterwards, occupied the adjoining 
property as his residence. By five several mesne conveyances all made subject 
to the condition, the corner property became vested in M. in fee; H. having 
some years prior to the conveyance to M. granted to the then owner permission 
to raise his back building to the height of eleven feet, expressly stipulating that 
such permission should not prejudice or impair the condition. H. died seised of 
the adjoining property, and also of the rent reserved out of the corner lot. His 
testamentary trustee granted and conveyed the adjoining property to C, no 
mention being made in the deed of the restriction imposed on the corner pro- 
perty. M. subsequently by sundry mesne conveyances became the owner of the 
rent reserved, which thus merged ; and M. threatened to build in entire disre- 
gard of the restriction. C. filed a bill in equity to restrain him, and applied for 
a Bpecial injunction which was refused ; and M. went on and erected a three 
story back building. Held, upon appeal from the decree of the court below, 
refusing the injunction and dismissing the bill : 

1. That although the clause imposing the restriction was a strict condition in law, 
yet equity would only inquire into the substantial elements of the agreement, 
and would enforce it for any party, for whose benefit it appeared to be intended. 

2. That the duty of the defendant not to build in violation of the condition was 
clear; and that this duty was not reserved as a mere personal obligation to H. 
the original grantor, his heirs and assigns ; nor for the benefit of the ground 
rent ; but that it was for the benefit of the adjoining property then owned by H. , 



